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'VJlJWtY

The Presiding Judge's Pre-Hearing Order granted TMC Long

Distance's ("TMC") pending request to take depositions of five

specific individuals, and TMC immediately undertook a cooperative

effort with the defendant, PacBell, as to the scheduling of the

ordered depositions. The parties came to a scheduling agreement

with respect to three of the five depositions, and notices of

deposition reflecting this agreement were filed on August 2, 1993.

The Presiding Judge, in an oral ruling issued on August 2, 1993,

ruled that no depositions could be held because in his view,

discovery was not "initiated" by JUly 26, 1993.

TMC requests leave to appeal this ruling because it is a clear

error to conclude that TMC had not initiated discovery on a timely

basis. THC had initiated discovery in the specific form of

depositions of these named witnesses months earlier in filing its

predesignation request for permission to depose them. In addition,

weeks prior to the initiation of discovery date, THC had undertaken

extended discussions with PacBel1 as to the scheduling and conduct

of these depositions. It was agreed between the parties early on

that PacBel1 would produce the witnesses still in its employ as

ordered to do so by the Pre-Hearing Order. The precise scheduling

took longer to iron out, but was accomplished completely between

the parties, without any need for personal intervention of the

Presiding Judge. Certainly, TMC had effectively initiated

discovery as to these depositions well prior to the July 26 date
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through its extensive cooperative efforts at scheduling these

uncontested depositions. Although the final agreement with PacBell

as to specific dates and times that its employees would be produced

and show up lagged slightly beyond July 26, such depositions were

certainly "initiated" on time, and THC properly relied on this

reasonable interpretation of "initiated" in cooperatively arranging

with PacBell as to the scheduling of them.

The Presiding Judge's rUling arbitrarily upsets the negotiated

scheduling efforts undertaken by the parties with respect to these

already-ordered depositions. As such, the Presiding Judge's rUling

must be appealed before THC's ability to present an adequate direct

case is completely undermined. The proof of THC' s claim of

unreasonable conduct and discrimination against PacBell rests on

facts which in large part are within the exclusive knowledge of

PacBell's employees. THC has little alternative means to develop

its direct evidence without such critical depositions. In the

common carrier complaint arena, moreover, there are critical,

overarching pUblic interest concerns which transcend the private

parties' own partisan interests; it is, therefore, more critical to

the pUblic interest that common carrier complaints be fully

investigated for the pUblic good, not solely as a dispute between

parties. For these reasons, the best, most refined record possible

should be the goal, based on the best possible pre-hearing

discovery.

These depositions were calculated to allow THC to refine and

narrow the evidence for its direct case presentation, to the
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benefit of the parties, the Presiding JUdge, and the record. The

loss of THC's opportunity for these already-ordered depositions is

particularly prejudicial to THC, and the ruling will likely tend,

at the least, to prolong and complicate the hearing. However, it

is more likely that the loss of these depositions will so hamper

THC's ability to complete its direct case that if the requested

appeal were deferred and raised as an exception, a remand and

rehearing would most certainly be required. For these reasons, the

Presiding Judge should allow THC to file an appeal of the rUling

eliminating the depositions previously ordered to be conducted.

Upon grant of this request, THC will promptly file such appeal

pursuant to the provisions of Section 1.301(C) of the Commission's

Rules.
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Clark-Bader, Inc. d/b/a THC Long Distance ("TMC"), by its

attorneys and pursuant to Section 1.301(b) of the Commission's

Rules, hereby requests permission to file an appeal from an

interlocutory ruling of the Presiding Judge, issued August 2,

1993Y , which dismissed Notices of Deposition that were filed by

TMC on August 2, 1993. In support whereof, the following is shown.

I. Background

1. This proceeding was designated for hearing by Order of the

Common Carrier Bureau released June 23, 1993. A Pre-Hearing Order

("PHO") was released by the Presiding JUdge on June 30, 1993. FCC

93M-426 (reI. June 30, 1993). The EHQ discussed, inter alia, the

~/ Counsel for THC was orally informed the Presiding Judge of his
rUling by telephone conversation on August 2, 1993. SUbsequently,
Counsel also was orally informed by this Judge's office that a
written order concerning the rUling would be issued on August 5,
1993. In an effort to obtain an appeal of the Presiding Judge's
rUling as expeditiously as possible, to avoid any delay in the
procedural schedule, TMC is filing this request based on the
Judge's oral rUling.



conduct of further discovery by the parties, and granted all

pending predesignation motions for extraordinary discovery.

3. Included among the predesignation discovery motions that

were granted was Complainant's Motion for Leave to Take Additional

Depositions, which was filed by TMC with the Common Carrier Bureau

on January 29, 1993. That Motion requested permission to take

additional depositions of five named individuals and demonstrated

in detail that the need for those additional depositions had been

revealed during predesignation depositions.

4. Pursuant to the Presiding Judge's grant in the E.IIQ of

THC's request to conduct these depositions, TMC contacted

Defendant's counsel immediately after release of the E.IIQ to arrange

for the scheduling of these additional five depositions. In an

effort to embark upon the post-designation phase of this proceeding

in a cooperative spirit, and also in the interest of working out

discovery issues without unnecessarily involving the Presiding

Judge on non-contentious matters, TMC and PacBel1 began an

extensive series of discussions concerning the taking of these

depositions, as well as concerning additional discovery that

PacBel1 indicated it desired. Through this cooperative dialogue,

the parties were able to agree upon the scheduling of depositions

for three of the individuals named in TMC's Motion (Mr. Wheatley,

Mr. Bandler, and Mr. Lockton). Both parties compromised on issues

concerning the timing and location of these depositions, and TMC,

on August 2, 1993, filed with the Commission, the Presiding JUdge,

and PacBell, Notices of Deposition announcing specific times and

locations of the agreed-upon depositions. Pursuant to the



agreement of the parties, depositions have been scheduled to be

conducted in California during the week of August 16, 1993, well

prior to the September 17 deadline for the completion of

discovery.?)

5. The Presiding Judge has now dismissed TMC's Notices of

Deposition, and has ruled that despite the agreement of the

parties, the depositions may not be conducted as scheduled by the

parties. The basis of this rUling is that the Notices were not

filed with the Presiding Judge on July 26, 1993; paragraph 10 of

the Pre-Hearing Order states as follows: "Such further discovery

will be initiated on July 26, 1993, conducted pursuant to 47 CFR

2./ Of the two remaining individuals named in TMC' s predesignation
motion, TMC was informed by PacBel1 that Mr. Biava was out of the
country and would not be made available for deposition, and that
Mr. Cox was no longer employed by PacBel1 and therefore also would
not be made available. TMC has decided not to pursue taking the
deposition of Mr. Biava because of the extraordinary inconvenience
that would be caused to all parties. TMC has been pursuing the
taking of the deposition of Mr. Cox pursuant to the grant of a
subpoena in accordance with the FCC's rules. A request for the
issuance of a subpoena was filed with the Presiding Judge on August
2, 1993. As TMC assumes this request is also encompassed in the
Judge's ruling, TMC seeks leave to appeal the issue of this
subpoena as well. Additionally, prior to being informed of the
Judge's ruling concerning the noticing of all further depositions,
TMC had been working with PacBel1 to substitute the deposition of
Ms. Helga Post for that of Frank Biava. As TMC's predesignation
motion requested permission to take five additional depositions,
and Ms. Post will be the fifth deponent as a substitute for Mr.
Biava, TMC considers this request to be encompassed within the
parameters of the Judge's grant of the pending motion and the
parties' voluntary efforts to cooperatively schedule depositions.
However, as a Notice of Deposition had not been filed for Ms. Post
at the time of the Judge's rUling, TMC is attaching hereto an
additional Notice of Deposition for Ms. Post. Finally, TMC also
had been considering the necessity to notice the deposition of an
additional PacBel1 employee. In light of the Judge's rUling, TMC
will pursue the taking of this deposition by the filing of an
additional motion with the Presiding Judge pursuant to section
1.315 of the FCC Rules, if the deposition is deemed necessary.
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1.311 through 1.340, and completed on or before September 17,

1993."

6. TMC respectfully requests leave of the Presiding JUdge to

file an appeal with the Review Board on the issue of whether these

depositions should be allowed to be conducted as had already been

agreed to by the parties. As detailed below, TMC requests

permission to demonstrate to the Review Board that in acting before

July 26 to arrange the scheduling of the depositions, TMC and

PacBell acted in compliance with a reasonable interpretation of

paragraph 10 of the E6Q and in full conformance with the

commission's rules. The depositions were intended by the parties

to be conducted without any unnecessary direct involvement by the

Presiding JUdge, and thus there was no need to file any formal

pleading to .. initiate" such discovery. Indeed, if anything, the

discovery in the form of these depositions was initiated months

ago, with the filing and grant of TMC's request to conduct them.

7. Moreover, TMC also will demonstrate that permitting it to

conduct the depositions as agreed will not cause any prejudice to

PacBell, and neither will it place a burden on the FCC's

administrative processes or lead to delays in the resolution of

this proceeding. At the least, it appears likely that allowing the

discovery as previously contemplated would expedite the conduct of

the hearing itself by allowing the parties to narrow and refine the

issues in dispute and to focus the evidence more precisely.

However, denying TMC the right to take these depositions will

seriously hamper its ability to effectively prepare its direct

4



case, will negatively impact pUblic interest concerns that the

Commission previously has raised in the context of post-designation



discussions with counsel for PacBell, commencing weeks prior to the

JUly 26th date, and arranged for depositions to be conducted and

completed during the week of August 16th, well within the time

frame specified in the EHQ. Therefore, TMC's view was that it was

correctly proceeding within the parameters as established in the

fliQ. Moreover, because the Notices of Deposition for Messrs.

Wheatley, Lockton, and Bandler (all PacBel1 employees) were filed

pursuant to a voluntary agreement between the parties, TMC

reasonably assumed that the presiding Judge would not have to

decide any issues relating to the holding of the depositions, and

thus there was no need for the presiding Judge to rule on anything

prior to the deposition.~

8. TMC respectfully submits that its interpretation of the

fliQ is reasonable and in accordance with the Commission's rules.

TMC recognizes that the presiding Judge in an adjudicatory hearing

possesses broad discretion over the conduct of discovery. The

exercise of that discretion by the presiding JUdge helps ensure

that unnecessary delays are avoided. ~~, Ronald Sorenson,

3 FCC Rcd 5022 65 RR 2d 335 (Rev. Bd. 1988). It is respectfully

submitted that permitting TMC to proceed with its depositions as

~/ In this regard, the conduct of these depositions is
essentially the same as the procedure contemplated by the
Commission in S 1.311(e) of the Rules, which allows for depositions
to be taken at any time or place, upon any notice and in any
manner, if all of the parties so stipulate in writing and if there
is no interference to the conduct of the proceeding. Again, if the
presiding Judge is willing to allow these depositions here because
they were previously agreed upon and thus also fall under section
1.311(e), TMC respectfully asks the Presiding Judge to clarify his
rUling in this respect to allow these agreed-upon depositions to be
carried out.
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noticed on August 2, 1993, is well within the proper exercise of

that discretion, as well as in conformance with the FCC's Rules.

It is also respectfully submitted that under these circumstances,

the ruling by the Presiding Officer denying these depositions is

sUfficiently unaccommodating to the needs and scheduling of this

proceeding as to warrant extraordinary relief at this time. ~

III. D'AYing D.go.ition. und.r t"•• cirqye.tano.. IMplicat••
Publio Int.r••t aDd Du. 'roa'" CODOlrD. that .arraDt
Allo.ano. of aD Int.rlocutory App.al to th. R.vi.. Board

9. Appeals from interlocutory rulings of a presiding Judge,

other than appeals as of right under S 1.301(a), are permitted

where the Presiding Judge grants leave to appeal the ruling, or in

certain limited circumstances on the filing of a petition for

extraordinary relief. Such circumstances generally involve

situations where there has been an abuse of discretion or where the

proceeding involves basic considerations of public policy or pUblic

interest concerns. ~~, Communications Satellite Corporation,

32 FCC 2d 533 (1971). THC submits that the instant rUling is

properly appealable under all these standards.

10. First, the ruling denying discovery is based on an

alleged tardiness in the filing of the notices of deposition that

in turn is based on a reading of the m.Q that is not readily

apparent from the express language of the Order or mandated by the

Commission's discovery rules. In the present case, to apply this

strained interpretation of the EHQ language to deny THC essential

discovery can, in itself, be considered an abuse of discretion

sufficient to warrant an interlocutory appeal.
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11. It has previously been recognized in the context of a

hearing on a common carrier complaint that the discretion of the

presiding jUdge over discovery is not as absolute as in the mass

media comparative hearing area. There are overreaching pUblic

interest concerns that must be protected in the common carrier

arena that are not as directly implicated in streamlined

comparative hearings. In Bunker-Ramo Corp. v. Western Union

Telegraph Company, 32 FCC 2d 860,26 RR 2d 164 (Rev. Bd. 1972), the

Review Board remanded a complaint proceeding to the Presiding Judge

to be heard de novo, because of what were held to be abuses by the

Presiding Judge in conducting discovery. The Review Board stated

that the Commission's discovery rules must be administered by the

Presiding Judge in a manner that will "facilitate preparation,

eliminate surprise and promote fairness," particularly in a

situation where one of two adversarial parties possesses

information essential to the proof of its adversary's case. ~. at

865 citing Rules of Practice and Procedure to Provide for Discovery

Procedures, 11 FCC 2d 185, 186 (1968).

12. In Bunker-Ramo, the Review Board was addressing a

situation where the Presiding Judge had denied the complainant's

motion for discovery because of the Judge's interpretation that

such discovery was not required because it had not been completed

prior to the scheduled pre-hearing conference. In denying

discovery, the Judge did, however, encourage the parties to pursue

an alternative procedure which depended upon the voluntary

cooperation of the parties. In rUling on the complainant's appeal

8



of the JUdge's denial of the discovery motion, the Review Board

found that the Judge had misconstrued the purpose of the discovery

rules and the scope of his discretion under those rules. ~. at

864. The Board could not find any basis for the Judge's

interpretation of the discovery rules in the rules themselves or

the FCC's Order adopting those rules, and held that the Judge's

summary denial of the complainant's motion "arbitrarily prevented

it from Obtaining the full and fair hearing contemplated by the

Commission's designation Order." ~. at 865-866.

13. In addressing the "alternative" procedures adopted by the

Judge, which depended on the voluntary disclosure of documents by

the Defendant, the Board felt that the procedure failed to result

in adequate discovery "because of [the Defendant's] Western Union's

obvious self-interest in preventing Bunker-Ramo from examining

documents which might prove damaging to Western Union's interests."

Further, even though the JUdge had assured Bunker-Ramo that all

necessary relevant and material evidence could be produced at the

hearing," the Review Board felt that such a procedure would

necessarily require the Complainant to subpoena witnesses and

documents, which "would severely limit Bunker-Ramo's ability to

obtain all the relevant evidence and would be so cumbersome that

the purpose of the discovery rules would be effectively defeated."

~. at 866, n.8. The Board concluded that the Presiding Judge's

actions were clearly prejudicial to the compilation of an adequate

record in the proceeding. Id. at 867.
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14. The decision in the BUnker-Ramo case further underscored

the public interest standard that must be satisfied in rUlings

involving discovery in common carrier complaint proceedings. As

stated by the Review Board:

The significance of the instant complaint, which alleges
discrimination by a common carrier in favor of its wholly­
owned competitive subsidiary, involves grave pUblic interest
questions which extend far beyond the private rights of
Bunker-Ramo and Western Union.... Moreover, it is quite
apparent that Western Union is the only source of much of the
evidence which is essential to a complete record in this
proceeding. Furthermore, Western Union has already
demonstrated that it cannot be expected to voluntarily
disclose pertinent facts and information which it considers to
be adverse to its interests.~/ The Presiding JUdge's summary
denial of Bunker-Ramo's motion for discovery arbitrarily
prevented it from obtaining the full and fair hearing
contemplated by the Commission •••• ~. at 866.

***
~/ See Roebling y. Anderson, 257 F.2d 615 (1958), cert.
denied, 366 US 918 (1961), where the court held discovery
appropriate in a similar circumstance.

15. The decision in the Bunker-Ramo case is critical to the

instant proceeding. Here, TMC is being denied the use of effective

discovery because of a ruling by the presiding Judge that clearly

is emphasizing "form over substance." Moreover, as in Bunker-Ramo,

there are critical pUblic interests raised by this complaint. At

issue in this proceeding, in addition to the private rights between

Complainant and Defendant, is the issue of whether Pacific Bell

denied a small interexchange carrier equal access at the most

critical stage of that policy's implementation. The issue of equal

access involved in this proceeding centers on the first initiation

of equal access in the San Diego LATA, an event never again to take

place. Given the immense pUblic importance of equal access, not

only to the Commission's goals of instilling effective competition

10



in the post-Divestiture world of interexchange telecommunications,

but also to the remedial purposes of the Modified Final JUdgment

explicitly mandating such access as a means to rectify the anti­

competitive environment created by Defendant's past participation

in the monopoly provision of interexchange services, the issues

raised transcend the purely private interests of the litigants, as

they did in Bunker-Ramo.

16. These critical pUblic policy concerns should not be

subordinated to concerns over a procedural misunderstanding that

has harmed no one. These recognized pUblic interests also make it

even more important that an appeal to the Review Board at this time

of the interlocutory order denying discovery is appropriate under

Section 1.301(b) of the Commission's Rules.

IV. Bo Procedural Prejudice Will be
Takinq of tbe Depositions as
prejudice will be Caused to TKC
Permitted

Caused to any Party by tbe
.oticed, But considerable
If tbe Depositions are Bot

17. It is clear that a reversal of the interlocutory order

and allowance of the requested depositions will not result in any

delay to the conduct of this proceeding. Because the depositions

as already scheduled will be completed well before the September

17, 1993 deadline established in the fHQ, there will be no impact

on the procedural schedule established in the EHQ and, therefore,

no burden on the hearing process. Further, because PacBell had

previously agreed to the scheduling of the depositions for which

Notices were filed by THC, clearly no prejudice will be caused to

PacBell if the depositions are permitted to be conducted as

scheduled. In contrast, however, if the depositions are not
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conducted, TMC will be seriously prejudiced in its ability to

adequately prepare its case.

18. As the presiding JUdge is aware, TMC has alleged, among

other things, that Pacific Bell failed to provide TMC with equal

access and that such failure caused irreparable harm to TMC. As

set forth in TMC's predesignation Motion, and reiterated briefly

below, the depositions in issue are essential to determining

Pacific Bell's actions or inactions regarding the equal access

issues, as follows:

Mr. Cox

At the time period in issue in this complaint, Mr. Cox was
Executive Vice President of the PacBell Marketing department that
modified, on an informal basis, PacBell's 1985 Routing policy for
the San Diego LATA. The original written policy was designed on an
engineering basis to rely on direct trunking from end offices, the
changed policy was as initiated by Mr. Cox' department, was to home
on the access tandem, the 90T.

The Deposition of Mr. Cox is being sought to explore his
purpose in changing the routing policy in 1985. TMC contends,
based on previous documents obtained in discovery, that the change
was based on PacBell's own internal plans to expand its operations
after divestiture. Specifically, Pacific Bell needed the access
tandem and a change in the 1985 Routing Policy (1) because all
direct trunking routing homed on AT&T's 4ESS switches and Pacific
Bell had no control over these switches and hence no opportunity to
implement or plan for its own expansion of services in the LATA;
(2) Pacific Bell could not retain, as opposed to defaulting to
AT&T, the operator services business in the LATA, if it did not use
the access tandem because AT&T had all operator services located in
its 4ESS switches; and (3) Pacific Bell could not control and
manage its own intraLATA traffic without the access tandem because
once again it would be routed under the 1985 Routing Policy to the
4ESS' switches of AT&T.

TMC has just learned through receipt on August 2, 1993 of a
memorandum from PacBell, that the informal change to the 1985
Routing Policy was formalized on or about April 30, 1987. As that
memorandum (a copy of which is attached hereto as Exhibit A)
indicates, Mr. Cox was directly involved in this change, as were
Mr. Bandler and others. As the changes in the routing policies and
Pacific Bell's true motivations therefore are key elements

12



supporting Complainant's contentions that Pacific Bell violated its
equal access obligations the deposition of Mr. Cox is important to
an explanation of that policy.

19. For these same reasons, the depositions of Mr. Bandler

and Mr. Lockton are also essential to Complainant's case. Each of

these individuals were at a similar management rank as Mr. Cox at

the time the 1985 Routing Policy was changed, and therefore need to

be examined about their participation in and knowledge thereof, as

follows:

(1) Mr. Bandler, whose title was/is Vice-President,
Engineering and Planning, is expected to testify concerning the
technology and products chosen by Pacific Bell's Network
Engineering and Planning Division to implement Pacific Bell's 1985
routing policy for interexchange carrier equal access. Moreover,
as already discussed, Mr. Bandler, like Mr. Cox was also involved
in the development of the 1987 routing policy.

(2) The deposition of Mr. Lockton, who was/is an Executive
Vice-President, Marketing ,is requested to discover information on
the marketing strategies followed by Pacific Bell pursuant to the
1985 and 1987 routing policies for interexchange carrier equal
access trunk groups. Mr. Lockton will also be deposed concerning
the reasons for any subsequent changes in those strategies.

20. Finally, the depositions of Mr. Dennis Wheatley and Ms.

Helga Post are requested because both of these individuals possess

information concerning Pacific Bell's policies concerning the

provisioning of equal access on a direct trunking, rather than on

an access tandem basis. Both Mr. Wheatley and Ms. Post will also

be deposed concerning Pacific Bell's deliberations and decisions

concerning TMC's requests for direct trunking, as follows:

(1) Mr. Wheatley's deposition is required because he served
as TMC's account executive and marketing representative during the
relevant timeframe. Mr. Wheatley has been identified by PacBell as
the author of handwritten notes taken during meetings and telephone
conversations held with other PacBell employees and with TMC
concerning the direct trunking issue and the access problems

13



experienced by THe. While other Pacific Bell employees have been
questioned concerning these notes, their full import and the
policies and actions that they reflect can only be developed by an
examination of Mr. Wheatley. Further, Mr. Wheatley was THC' s
direct liaison with Pacific Bell. As a consequence, Mr. Wheatley's
deposition is e••ential to developing an understanding of the
Defendant's responses to the proble•• TMC experienced. Finally,
Mr. Wheatley's deposition is important because it was his
suggestion that THC seek compensation from Pacific Bell -- an
indication of his belief that Pacific Bell was responsible for the
harm THC suffered.

(2) The deposition of Ms. Post is required because she has
been identified in documents provided by Pacific Bell as one of the
individuals who indicated that direct trunking was only available
to larger interexchange carriers. Accordingly, Ms. Post's
deposition is important to discover the existence of any Pacific
Bell policy limiting the availability of direct trunking to certain
carriers and to discover the application of any such policy to THC.

21. Additionally, the Presiding JUdge's ruling also will have

a significant impact on the hearing to be conducted in November.

On the issue of damages, the Presiding Judge has made a decision

.DQ.t to conduct a bifurcated proceeding whereby the issues of

liability and damages would be separately tried by the parties. As

that rUling was a departure from the Bureau's previous treatment of

the damages issues in the predesignation phase of this proceeding,

when the parties were proceeding on a bifurcated basis, no

discovery at all has been conducted to date by either party on the

issue of damages. As the Presiding Judge's instant interlocutory

rUling would apparently be applied in equal fashion to sUbsequent

discovery requests by PacBell and THC concerning the damages

issues, the rUling will operate to deprive both parties of any

opportunity to engage in any discovery on the issue of damages.

22. As with the other depositions already noticed by THC, THe

and PacBell have been attempting to work out an informal approach
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to effect discovery on the issues on damages. However, since the

Presiding Judge's rUling contemplates that no depositions or other

kinds of further discovery are to be allowed because neither party

filed the discovery request by July 26, 1993; presumably no

discovery will be allowed to take place on the issue of damages

prior to hearing. This lack of discovery will likely seriously

impair and complicate the conduct of the hearing for both adversary

parties, as well as the Bureau, on the damages issues. Information

on damages that ordinarily would have been discoverable (as with

all other information that would have been discovered at the

canceled depositions) will now have to be discovered and worked

through in full in the hearing itself. The results will likely be

a more drawn-out and less refined hearing and a record that

includes matters that could have been obviated through reasonable

discovery.

23. Most importantly, however, it is clear that the

inevitable lengthening of the hearing as a result of the loss of

discovery will not fully make up for that loss of discovery, and

that rejection of an interlocutory appeal requested here will

result in a remand and full rehearing if a post-hearing appeal is

successful on this issue. As noted above, the denial of these

necessary depositions prevents TMC from preparing basic portions of

its proof of its direct case. If TMC is forced to await the

passing of the Initial Decision before appealing this decision and

that exception is then granted on appeal, a remand and further
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hearing would be necessary to rectify the Judge's decisions.~ Both

the commission's and the parties' resources would be far less

likely to be wasted if an appeal were allowed at this time. The

necessity of remand and rehearing if an interlocutory appeal is not

allowed is a critical factor militating toward a grant of the

appeal request. ~I

v. CODclu.iop

24. For the reasons stated above, THC respectfully requests

that the Presiding JUdge permit an appeal to be filed to the Review

Board on the interlocutory rUling issued orally on August 2, 1993

dismissing Notices of Depositions that were filed by THC on that

~/Such a further hearing was ordered by the Review Board in the
BUnker-Ramo case, supra.

~/ THC is concerned that, based on certain remarks made by the
Presiding Judge, the Judge's oral interlocutory ruling may have
reflected an incorrect impression concerning THC's conduct and
submissions to the Common Carrier Bureau in the predesignation
phase of this proceeding. For example, after reviewing the Judge's
oral ruling, THC also received a copy of "Comments" that were filed
with the Bureau on August 2, 1993 concerning a pending Petition for
Clarification. In those Comments, the Bureau, on page 2 and note
3, apparently is accusing THC of attempting to "undermine the
integrity of the Commission's processes." Significantly, the
Bureau's coments are based exclusively on unsupported and as yet
untried and unproven allegations that have been raised by PacBell
concerning information contained in documents previously filed by
THC. THC, therefore feels compelled to point out that any claims
raised by PacBell concerning the "knowing" submission by THC of
"falsified" documents are serious and highly prejudiced allegations
that are completely unproven as of this date. Of course, no
evidence has been submitted to date that TMe has in fact committed
any "improprieties." In fact, THC is able to and will demonstrate
that all of its submissions to the Commission were good faith
efforts by THC to properly and legally document its claims as
raised in a formal complaint. Therefore, clearly it would be
improper for any conclusions to be drawn by the Bureau and/or the
Presiding Judge on this issue at this time, and for any such
prematurely drawn conclusions to influence the procedural conduct
of this proceeding.
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same date. If an appeal is allowed to the Review Board, TMC will

demonstrate to the Board that a reversal of the rUling is required

in accordance with the points addressed above.

Respectfully sUbmitted,

CLARK-BADBR,IBC. d/b/a THC LO.G DISTABCB

les H. HeleJ.n
ia A. Waysdorf

Donald H. Manley
Michael R. Carithers

Galland, Kharash,
Canal Square
1054 Thirty-First
Washington, D.C.
Telephone: (202)
Facsimile: (202)

Its Attorneys

Morse & Garfinkle, P.C.

Street, N.W.
20007
342-5200
342-5219
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PACIFICa·ELL~

Charla. H. Helein, Elq.
Galland, Khara.ch, Mora. , Garfinkle, P.C.
Canal Square
1054 Thirty-rirlt Str••t, N.W.
Ma.hin9ton, D.C. 20001-4492

D.ar Mr. Heleinl

A document ha. jUlt b.en forwarded to me Which may relate to
this liti;ation. A. you know, fMC h.1 qu••tion.d witn".'1
(an4 intends to question more) about the 1985 Routing Policy.
Enclol.d with thil letter i. a 1187 IIC Routin9 POlicy. As you
can I •• trom the document, this policy luper.ed.s the 1985
policy. No witn••• rerarred to this policy 1n the
depositions, nor hal TMC requelted any .ub••quent policy .-
Itat•••ntl. However, I telt that fMC would conlid.r this
POlier relevant to ita cas., eapeciallf in light of upcoming
depoe tiona and .inoe TMC'a coaplaint l' limit.d to damagea
occurring from March 1987 throu9h the end ot 1988.

Again, thil policy ha. jUlt co.e into my po••••• ion on Ftiday,
and I want.d to torward it to you in a timely talhion.

Sincerely,



• •• '. -.J __ - - ._ ..' ,- -' -" ••- - ... ' , .... ' .., . '", ~ ~

'AGI 1
1'-0500-001

~.~ IOU~%NO pottey, ea~~i.~ x••u•• ro~ .tev.~••h1p

'an •••on, April 30, 1'"

•••r •• ••n'l.~, Cox and Kaplan

Attachecl 1, • ft." tnnk Inti", tolloy .. 'H"'ft trwp. I, c: aftd D wh.ioh
1. 1"t."••4 to .up....... 'd'A••xi.'iftt ~MIr "'ed ••,...1' 2', 1'85.
fbi. ~e't.~ reoa.aln«. • ••1tninc .-.v.~i, f~ thi. and .11 future
r.via1.'" or the Pol1dy to the CI~i.~ %a.... Jo~.
While \be C.~l.~ I ••~.. ,O~ p~~111 i ••ue. affecting
c.r~1el", ~h. int.r-d1.oLplift. = ., 110W8 a ~ro.d
p.Z'I"ctiva for 1••",•• tblt .. ""n tile CUT1.1' "1'••,p1'CI, .uc:h a.
tzounk 2:'Out1nt. 0,'1"1 rou~lft1 01 t""io 1. 0"'" a ...1na1:1on of
factor., inc udin, •••', Y.l~•• , auat~ ..... and eftf'ft••~1nt
~"'4,...n'. l.o.,n~lin, tile yui&bl. _, eM. .i.t, the 1'01'11II. unt.lel'took
to develop a po11cv \bat __..ia.. bow ". d.D tN.1ft... I'.~.Z' than apae1f1c
~le. end r.~1r...n~ ar.~ ~'iftl"" D and D ,,.ffic. ~. ,olicy
eftcou~a,.. 41&101 and p~~14'1 ~. latit... naoe••ary ,. ft~rtur. an
eftYlroftmlnt ot autual trult ~tw••n Ca~~i.~. anc 'a.lf10 '111.
fbe p~o,o." ,o110y W•• ~evi8W14 with ~e l .....t C'r¥1.~. and comment.
we~••o11a1t.~. K••poft••• !I'o. taa oa~~1IWI ..~e po.lt1va and miner
chaft'•• ~.Y .U'I••t •• have ~.an iftOO"'w.... ~

Wi~ YOUI' approval, •• 11\41..,. Iw yev.I' IJ4IMl'vl 1Mlov, the Carzoiar
.......,..%••'1•• rona "il1 ••a...t.aN.hlp I. ~. '1'l'Uftk !tOutinl Pol1oy. ;he

policy will ~. oo..~niaat.d v~tbin 'ao1!1c ..11 and with tbe Carrier•.

li,nld,
ao.. %&-llancS
Ch.i~, ca~~1.~ : ••u•• ro~

C. t. COle
ZVp-xarJcet1n,

K. A. Xapllft
1VJt-0peZ'at1on.
M. I.. ..ndlll'
~'~'.'wo~k In,1fte'~1ft' Ind ,1anaLnl
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